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John Czuba: Welcome to Best's Insurance Law Podcast, the broadcast about timely and
important legal issues affecting the insurance industry. I'm John Czuba, managing editor of
Best's Insurance Professional Resources. We're pleased to have with us today Dr. Janine
McCartney of HHC Safety Engineering Services and HHC Safety Consulting Services,
Corporation of Wilmington, Delaware, and with an office in Houston, Texas as well.

The companies provide safety consulting, safety engineering, consulting, and expert witness
services to law firms and the insurance industry. Dr. McCartney is a senior safety engineer and
expert witness. She has a certified safety professional and a construction health and safety
technician designation with 30 years experience in safety.

Her professional career has spanned over 40 years in private and government service with
OSHA consultation. Dr. McCartney has worked in the oil and gas industry and in the pipeline
and construction industry as a regulatory expert.

In safety, she worked her way up from safety representative to the safety manager, to safety
officer two to manager, and then to an expert. She has extensive OSHA policies knowledge and
has technical and historical knowledge in construction, telecommunication, utilities,
manufacturing, food processing, distribution, oil and gas exploration and production, and
property management.

Dr. McCartney is also an editor of "Science Direct, Heliyon" and "Data in Brief" and an editor
and reviewer of "Science of the Total Environment". She also works as an expert and consultant
on a day to day basis. Dr. McCartney, we're very pleased to have you with us again today.

Janine McCartney: Thank you, John. Thank you for the opportunity to provide this podcast.
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John: Today's discussion is centering on new PowerPoint strategies used by plaintiff attorneys
and what an expert should anticipate. Dr. McCartney, for our first question today, what new
PowerPoint strategies are plaintiff attorneys using?

Janine: Thank you, John. That's an excellent question. Based on my experience for the year

2023, plaintiff's attorneys have begun using PowerPoint slides and expert depositions that are
pre-made with statements that the expert has allegedly stated or written. Most of the time, the
statement is inaccurate.

I have only seen plaintiff's attorneys use this trial and deposition strategy. The pre-made
PowerPoint has a picture of the expert with their name and a statement that may be true or
untrue. The statement may come from an expert report or something the attorney has made up
on their own.

The picture of the expert could be obtained from anywhere. It could come from the expert's
website, advertising, or their driver's license. To get a better idea of what the PowerPoint slide
looks like. The expert's picture is positioned on the upper left side of the PowerPoint, and their
name is just to the center of the picture.

In the body of the PowerPoint, there is a statement that the expert allegedly made. Most of the
time, the statement is false. Another tactic is in the body of the PowerPoint, there is a statement
and the words true and false written underneath with lines to choose which is correct.

The expert cannot touch the slides in the deposition, and the plaintiff's attorney controls the
PowerPoints and the use of the PowerPoints. This is particularly troubling because the expert
does not vet the PowerPoint slide.

| have seen some PowerPoint slides that look like a wanted poster and something you would
see on a post office wall or in a federal law enforcement wall of public enemy number one.

This is concerning because if the pre-made PowerPoint is admitted as a trial exhibit and
deposition exhibit and allowed as a trial exhibit by the judge, the pre-made PowerPoint will
potentially be prejudicial as the jury may think that the expert looks less than honest.

Additionally, the pictures of the plaintiff's attorneys may come from copyright protected material
that belongs to the expert and the company they work for. One other note of concern for
defense attorneys, I've seen these pre-made PowerPoint slides used on fact witnesses.

The picture used in the pre-made PowerPoint looks like it came from a driver's license picture or
an employee ID picture.

John: Dr. McCartney, when an expert has these strategies directed at them, what's the impact
on the expert?

Janine: The immediate impact, John, for the expert is that the deposition will be long,
argumentative, and very unpleasant. Recently, | had about 160 pre-made slides directed at me
in a deposition. The plaintiff's attorney took my copyright protected advertising picture and put
the picture on a slide with my name and a pre-made statement.
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The attorney did not enter the PowerPoint slides in the deposition as a deposition exhibit. This
was very troubling. The questions asked of me in the deposition caused me to have to carefully
analyze each statement, provide thoughtful answers to the question and the misstatements.

In addition, the plaintiff's attorney was attempting me to rush in my answers. When the time
approached six hours and he was still not done with the slides, the attorney became unpleasant,
argumentative, and started yelling at me. | did toe the line with each slide.

| did an excellent job in accurately reciting the actual statements in my report. | did not accept
the pre-made PowerPoints. The deposition record is clear. It was a shock to encounter, but as |
always over prepare for a deposition, | was certainly ready for this unpleasant six hours.

John: Dr. McCartney, what can be the outcome for the existing testimony expert on a case if
the expert doesn't hold the line and correct the plaintiff's attorney's PowerPoint? What are the
ramifications for the expert if they do not adequately defend their positions and opinions?

Janine: Those are great questions, John. The outcome for the existing testimony of the expert
when the pre-made PowerPoint slides are used on them in a deposition, and the expert does
not hold the line, is that the expert's opinion will be misconstrued.

The deposition testimony can be read at trial, and the expert can be questioned about the
statement. At trial, the expert can be called a liar or the plaintiff's attorney can say, "See, even
this expert agrees with my client." When, in fact, the expert certainly does not agree with the
pre-made statements.

If the picture chosen by the plaintiff's attorney is unpleasant looking, the PowerPoint can make
the expert look like their face is in a wanted poster.

John: Dr. McCartney, what type of energy and concentration does it take on the part of the
expert to defend their positions and opinions in the case?

Janine: It takes enormous energy and concentration on the part of the expert to defend their
opinions in a deposition when pre-made PowerPoint are used on them. Using pre point
PowerPoints appear to be a continuation of the reptile manual tactics of plaintiff's attorney to
behave outrageously at an expert deposition.

The expert will only be able to survive this type of deposition with these pre-made slides if they
have adequately prepared for the deposition and can almost recite their report in their sleep. In
order to deflect an untrue statement, the expert needs to know their report inside and out and be
able to point to the actual statement in the report and rebut the PowerPoint slide.

John: Dr. McCartney, one final question. What can an expert do when the strategies are used
on them?

Janine: First, when a plaintiff's attorney uses their pre-made PowerPoint slides at deposition,
the expert should object for themselves and state that the plaintiff's attorney has taken their
copyright protected materials, i.e., their picture and any other statements used by them without
their consent and told that this is a violation of their company's copyright policy.
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Before the deposition, the expert should discuss this with their retaining attorney. Ask what
objections can be made when the plaintiff's attorney uses the expert's copyright protected
material and photographs without their consent.

The most extreme action is for the retaining attorney to end the deposition and get a ruling from
the judge about the pre-made PowerPoint slides. The expert witness can protect themselves
from this tactic as well by them instituting a copyright policy and issuing a legal notice about
misuse of their copyright protected materials.

The copyright policy and legal notice can be put on the expert's website so that there's no
confusion about the ownership of the pictures and the copyright protected materials

John: Dr. McCartney, thanks so much for joining us today
Janine: Thank you, John.

John: You've just listened to Dr. Janine McCartney of HHC Safety Engineering Services and
HHC Safety Consulting Services, Corporation with offices in Wilmington, Delaware, and
Houston, Texas. Special thanks to today's producer, Frank Vowinkel.

Thank you all for joining us for Best’s Insurance Law Podcast. To subscribe to this audio
program, go to our web page, www.ambest.com/professionalresources. If you have any
suggestions for a future topic regarding an insurance law case or issue, please email us at
lawpodcast@ambest.com.

I'm John Czuba, and now this message.

Transcription by CastingWords

To find out more about becoming a Qualified Member in Best’s Insurance Professional Resources, contact
professionalresources@ambest.com or visit our Learn More page to start the application process.

BEST’S INSURANCE PROFESSIONAL RESOURCES

Copyright © 2023 A.M. Best Company, Inc. and/or its affiliates ALL RIGHTS RESERVED.
AM No portion of this content may be reproduced, distributed, or stored in a database or retrieval system, or transmitted in any
(B—EST form or by any means without the prior written permission of AM Best. While the content was obtained from sources believed
SINGE 1859 » 1o be reliable, its accuracy is not guaranteed. For additional details, refer to our Terms of Use available at AM Best website:
www.ambest.com/terms.

Page | 4


https://claimsresource.ambest.com/search/DirectoryCenter.aspx
mailto:lawpodcast@ambest.com
http://www.ambest.com/terms.html
mailto:professionalresources@ambest.com
http://www3.ambest.com/DPSDirectorySearch/ListYourFirm.aspx

