DIGEST OF INSURANCE LAW

MINNESOTA

Not Revised for this Edition

CIVIL JUDICIAL SYSTEM
Courts of Original Jurisdiction

Inferior courts consist of District Courts and Con-
ciliation Courts. (Corrections of 29 July 1997).

District Courts have original and unlimited civil
and criminal jurisdiction except for claims arising under
Workers’ Compensation Act. The state is divided into 10
judicial districts. The District Courts operate under Gen-
eral Rules of Practice and District Court Rules. Appeals
are to Minnesota Court of Appeals.

Conciliation Courts have a civil jurisdictional limit
of $7,500 except that this limit does not apply in actions
to recover rental deposits. Minn. Stat. Ann. § 491A.01.
Appeals are taken to District Court, for trial de novo.

Municipal Courts and County Courts have been
merged into District Court system. Minn. Stat. Ann.
§ 487.01 et seq.; Minn. Stat. Ann. § 488A.01. et seq.

Appellate Courts

Minnesota Court of Appeals has appellate jurisdic-
tion over following: (a) all appeals from trial courts ex-
cept conciliation court and first degree murder convic-
tions, (b) Administrative Procedure Act (APA) and
commissioner of economic security appeals, (¢) review
of arbitration matters, (d) municipal ordinance viola-
tions, and (e) matters including recognizance.

Minnesota Supreme Court has original appellate ju-
risdiction over decisions of Workers’ Compensation
Court of Appeals and Tax Court.

Minnesota Supreme Court has discretionary review
in following situations: (a) before case is decided by
Court of Appeals—case is of such imperative public im-
portance it requires immediate determination by Su-
preme Court; or (b) after case is decided by Court of
Appeals—if 1) question presented is important one upon
which Supreme Court should rule; 2) Court of Appeals
has ruled on constitutionality of statute; 3) lower courts
have so far departed from accepted and usual course of
justice as to call for exercise of Supreme Court’s super-
visory powers; or 4) decision by Supreme Court will
help develop, clarify, or harmonize law.
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Cases before Court of Appeals are decided by
three-judge panels. Supreme Court has seven members.
All appeals are governed by Rules of Civil Appellate
Procedure.

LAW

Abbreviations

A.L.R. — American Law Reports.

Fed. — Federal Reporter.

F.2d — Federal Reporter, Second Series.

Law. Ed. — United States Supreme Court Reports,
Lawyer’s Edition.

L.R.A. — Lawyer’s Reports Annotated.

Minn. — Minnesota Reports.

Minn. Stat. Ann. — Minnesota Statutes Annotated.

N.W. — North Western Reporter.

U.S. — United States Reports (Supreme Court).

References to Dunnell are to Dunnell Minnesota
Digest (Third Edition).

Commissioner of Insurance, upon application, will
furnish in printed pamphlet form insurance laws
of state, containing standard forms and pertinent
information.

ACCIDENT AND HEALTH INSURANCE
See “ACCIDENTAL MEANS.”

There are comprehensive statutes regulating acci-
dent and health insurance and credit life and accident
and health insurance. Minn. Stat. Ann. § 62A.01 ef seq.;
§ 62B.01-.06 (Credit Life and Accident and Health In-
surance); § 62C.01-.23 (Nonprofit Health Service Plan
Corporations Act); § 62D. 01-.30 (Health Maintenance
Act of 1973); § 62E.01-.19 (Comprehensive Health Ins.
Act of 1976); § 62J (Health Care Cost Containment);
§ 62L..01-.23 (Small Employer Health Benefit Act).

Cancellation. Insurer may cancel with five days
written notice. There are conversion and continuation
privileges in group health insurance contracts upon sepa-
ration from employment and dissolution of marriage.
Minn. Stat. Ann. §§ 62A.17, 62A.21, 62A.24.

— For Current Listings access www.ambest.com/legal—

= All rights reserved. No part of this report may be reproduced, stored in a retrieval system or transmitted in any form or by any means; electronic, mechanical, photocopying, recording or otherwise.



MINNESOTA

2

Renewal. No statutory regulation of renewals.
There are continuation and conversion privileges in
group policies, though those privileges generally termi-
nate upon policy termination. Minn. Stat. Ann.
§§ 62A.17, 62A.21, 62A.24.

Disease Induced by Accident. Judicial decisions in
this state lead to following conclusions: (a) subject to
exceptions contained in policy, if injury be proximate
cause of death or disability, company is liable, but (b) if
injury, or existing bodily disease or infirmity, concur and
cooperate to that end, there is no liability, unless: 1) in-
jury be cause of infirmity or disease, that is, if disease
results and springs from injury, insurer is liable, though
both cooperate in causing death. Distinction in this par-
ticular is found in that class of cases where infirmity or
disease existed in insured at time of injury, and, on other
hand, that class of cases where disease was caused and
brought about by injury; 2) and even in a case where
insured is afflicted at time of accident with some bodily
disease, if accidental injury be of such nature as to cause
death solely and independently of disease, liability ex-
ists. In those cases where question of “causation” arises,
question is one for jury. Kundiger v. Metropolitan, 218
Minn. 273, 15 N.W.2d 487.

Excepted Risks. Exceptions in policies for claims
arising from illegal activities and the use of narcotics are
allowed. Minn. Stat. Ann. § 62A.04. In any case of
doubtful liability in workers’ compensation matters,
sickness and accident insurer should immediately pay
benefits on assumption that sickness or injury is covered
by its policy, and later seek reimbursement if there is
successful workers’ compensation proceeding. Repo v.
Prudential Ins. Co. of Am., 252 N.W.2d 248. Recovery
for death in crash of private aircraft denied under express
terms of policy. LaPlante v. Pyramid Life Ins. Co., 267
N.W.2d 727.

Notice and Proof of Loss. Following provisions are
required for accident and health policies delivered in this
state: (a) Written notice of claim must be given to in-
surer within 20 days after occurrence or commencement
of any loss covered by policy, or as soon thereafter as is
reasonably possible. (b) Notice given by or on behalf of
insured or beneficiary, as case may be to insurer, or to
any authorized agent of insurer, with information suffi-
cient to identify insured, shall be deemed notice to in-
surer. Failure to give notice within time provided in
these policies shall not invalidate any claim if it shall be
shown not to have been reasonably possible to give such
notice, and that notice was given as soon as reasonably
possible. (¢) Insurer, upon receipt of such notice will
furnish claimant with forms for filing proof of loss. If
such forms are not furnished within fifteen days after
receipt of such notice, claimant will be deemed to have
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complied with requirements of policy as to proof of loss
upon submitting within time fixed in policy for filing
proof of loss, written proof giving occurrence, character,
and extent of loss for which claim is made. Minn. Stat.
Ann. § 62A.04.

Statute of Limitations. Generally, three years after
proof of loss. Minn. Stat. Ann. § 62A.04, subd. 2(11).

Damages. Governed by contract — no statutory
regulation.

Double Indemnity. Death by bodily injury must be
through external, violent, and accidental means in order
to trigger double indemnity provision in policy. Lincoln
National v. Erickson, 42 F.2d 997.

ACCIDENTAL MEANS

Definition. Accident and accidental are to be given
their ordinary meanings. When the effect does not ordi-
narily follow and cannot be reasonably anticipated from
the means utilized or an effect which the actor did not
intend to produce, it is produced by accidental means.
Taylor v. New York Life, 222 N.W. 912,

Where injury is caused by means insured against
and medical treatment administered is rendered neces-
sary and proper by nature of injury, death of insured, if
caused solely by injury and subsequent medical treat-
ment, is “accidental” within meaning of policy insuring
against death caused by “external, violent and accidental
means.” Gardner v. United Surety, 110 Minn. 291, 125
N.W. 264.

Absent express provision in policy to contrary, in-
jury sustained by insured while acting in violation of law
does not preclude recovery under policy of accident in-
surance. Jennings v. Travelers, 163 Minn. 267, 203
N.W. 966. See also Sleeter v. Progressive, 191 Minn.
108,253 N.W. 531.

In those policies wherein liability is limited to death
or injury from “external, violent and accidental means,”
visible injuries are not limited to external injuries, but
include any internal injury, existence of which may be
ascertained from observation or examination. Peferson v.
Locomotive Engineers, 123 Minn. 505, 144 N.W. 160.

Where there was no evidence in suit on accident
policy as to how external violence, which caused in-
sured’s death, was inflicted there was presumption that
means were accidental. Krema v. Great Northern, 204
Minn. 186, 282 N.W. 822.

Suicide. Sanity or insanity of person shall not be
factor in determining whether person committed suicide
within terms of individual or group life insurance policy.
Minn. Stat. Ann. § 61A.031.
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ADJUSTERS

Definition. An adjuster is a person who, on behalf
of an insurer or insured, for compensation as an inde-
pendent contractor or as an employee thereof or as an
employee of an insurer, or for a fee or commission, in-
vestigates and evaluates claims arising under insurance
contracts and negotiates the settlement of such claims.
Minn. Stat. Ann. § 72B.02.

Licensing. Independent adjuster, public adjusters,
and public adjuster solicitors must be licensed. Minn.
Stat. Ann. § 72B.03. Generally, adjusters must be over
18 years of age, competent, and trustworthy. Applicants
must be bonded and pass an examination. Minn. Stat.
Ann. § 72B.04. Public Adjuster’s fee not covered by fire
insurance. Butwin’s v. St. Paul Fire, 534 N.W.2d 565.

AGE

See “AUTOMOBILES”; “LIABILITY INSURANCE”;
“NEGLIGENCE.”

Generally, age of majority is 18. Minn. Stat. Ann.
§§ 645.45, 645.451. Persons under age 21 may not pur-
chase or consume alcoholic beverages. Minn. Stat. Ann.
§ 340A.503.

AGENTS AND BROKERS

Definition. Agent.: An agent or agency is a person
acting under express authority from an insurer and on its
behalf to solicit insurance, write policies, or collect pre-
miums, or any or all of the above. Minn. Stat. Ann.
§ 60A.02. Agents must be licensed. Minn. Stat. Ann.
§ 60K.32.

Definition. Broker. A broker is a person who acts to
procure insurance for another and is representative of
insured rather than insurer, except for collecting premi-
ums. R.L.B. v. Liberty National, 413 N.W.2d 551. Bro-
ker is not ordinarily agent of insurer for any purpose ex-
cept to deliver policy, and receive payment therefor. He
has no implied authority to bind insurer by any agree-
ments not in policy. See Zenith Box & Lumber Co. v.
National Union Fire, 175 N.W. 894. Whether person is
acting as agent or broker is question of fact. Eddy v. Re-
public National Life, 290 N.W.2d 174; Morrison v.
Swenson, 142 N.W.2d 640. Distinction between special,
local, soliciting and general agents is not decisive of ex-
tent of their authority. See Morrison v. Swenson, 142
N.W.2d 640.

For Whom. In preparing applications agent repre-
sents insurer and not insured. Any misrepresentations by
agent as to nature or effect of statements in application
bind insurer. Pomerenke v. Farmers Life Ins., 36 N.W.2d
703.
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Knowledge of Agent. Notice to agent of facts
within scope of his agency is notice to insurer for pur-
poses of doctrine of estoppel and waiver. Bemis v. Pa-
cific Coast Cas. Co., 145 N.W. 622. See 16 Minn. Law
Review 422. Where insurance company has clothed its
agent with apparent authority to enter into oral contracts
for insurance and has knowledge of and acquiesces in
agent’s business practices, company is prevented by eq-
uitable estoppel from denying delegation of authority.
Nehring v. Bast, 103 N.W.2d 368. Where insurer cus-
tomarily dates policies of insurance as of day of applica-
tion instead of day of issuance, its soliciting agents have
implied authority to enter into contracts of insurance
with applicants for interim between application and ac-
ceptance. Glens Falls v. Swanstrom, 279 N.W. 845; Rein
v. New York Life, 299 N.W. 385.

Fraud by Agent. Every agent, or examining physi-
cian, or other person of an insurance company, who
knowingly or willfully makes a false or fraudulent
statement in, or relative to, any application for insurance
or membership for any purpose whatsoever, is guilty of a
gross misdemeanor. Minn. Stat. Ann. § 72A.04. Misrep-
resentation by insurer’s agent to illiterate insured held to
come within exception to general rule that fraud may not
be predicated on misrepresentations of law. Stark v. Eq-
uitable, 285 N.W. 466.

Liability of Agent. Failure to procure policy. An
agent who fails to procure insurance after agreeing to do
so may be liable in fact for negligence or for breach of
contract. Generally, agent has no legal duty to insured
beyond that specifically undertaken by agent. However,
agents have been held negligent for failure to update
coverages in light of known exposure, Ossendorf v.
American Family, 318 N.W.2d 237, and for failing to
offer optional coverages when the agent has a “special
relationship” with the insured, Johnson v. Urie, 405
N.W.2d 887.

For Insolvent Company. Agents who place insur-
ance with companies who are required to be, but are not
authorized to conduct business in Minnesota, are liable
for premiums paid and may be liable for insured’s losses
which would have been covered by appropriate policy.
Minn. Stat. Ann. § 60K.47. Insurance agent has duty to
exercise standard of skill and care that reasonably pru-
dent person engaged in insurance business will use under
like circumstances. Johnson v. Farmers & Merchants
State Bank, 320 N.W.2d 892.

Liability to Insurer. Agent held liable to insurance
company for loss resulting from agent’s failure to obey
instructions to cancel policy, Phoenix Ins. Co. v. Pratt,
31 N.W. 454, and for failure to obey instructions not to
take specified risk, Hanover Fire Ins. Co. v. Ames, 39
N.W. 300. Action recognized by insurer against agent
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for negligent failure to advise it of risk incurred, but only
if insurer is prejudiced. Norby v. Bankers Life, 231
N.W.2d 665. Insurer-insured relationship not fiduciary
absent special circumstances. St. Paul Fire & Marine
Ins. Co.v. API, Inc., __ NW2d__ .

Licensing and Regulation. Comprehensive licens-
ing set forth in Minn. Stat. Ann. § 60K. Agents must be
licensed. Application must include appointment by ad-
mitted insurer. Education and testing requirements in-
cluded.

ARBITRATION

Minnesota has adopted the Uniform Arbitration
Act. Minn. Stat. Ann. § 572.08 et seq. There is limited
judicial review of awards, e.g., when arbitrators exceed
their authority. Reviewing court may vacate an arbitra-
tion award only when: 1) award was procured by fraud,
corruption, or other undue means; 2) evident partiality,
prejudicial misconduct, or corruption of the arbitrator; 3)
arbitrator exceeded his or her powers; 4) improper con-
duct of the hearing resulted in substantial prejudice; or
5) no arbitration agreement. Minn. Stat. Ann. § 572.19,
subd. 1.

Trial court’s role in reviewing arbitration decisions
is severely limited because parties bargained for decision
by arbitrator, not court. AFSCME Council 65 v. Aitkin
Co., 356 N.W.2d 295. Arbitration is common in Minne-
sota in uninsured motorist claims, no-fault claims and
construction disputes. Arbitration awards are strongly
favored, and a reviewing court must exercise every rea-
sonable presumption in favor of the award’s finality and
validity. AbdAlla v. Mourssi, 680 N.W.2d 569.

Party seeking to recover uninsured motorist bene-
fits was not estopped to contest arbitrability of coverage
although issue not raised before arbitrators and trial
court properly reviewed arbitrator’s determination de
novo. Rosenberger v. American Family Ins., 309
N.W.2d 305.

ASSIGNMENT
See “FIRE INSURANCE.”

ATTORNEYS

Appointment and Authority. Relationship between
attorney and client is governed by rules applicable to
principle and agent. The mere existence of relationship
does not authorize attorney to make extrajudicial admis-
sions on behalf of client, though attorney can bind client
by agreement made in open court. Minn. Stat. Ann.
§ 481.08. Attorney has no right to settle or compromise
claim without client’s consent. Albert v. Edgewater, 15
N.W.2d 460.
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Conlflict of Interest. In defending a claim, attorney
owes his allegiance to the insured rather than the insurer,
though insurer has right to control the litigation.

Legal Malpractice. In order to show malpractice,
plaintiff must show existence of attorney-client relation-
ship, negligence or breach of contract on part of attor-
ney, and that attorney’s negligence or breach proxi-
mately caused plaintiff’s damage. Viet v. Anderson, 428
N.W.2d 429.

Fees. Parties have unrestricted rights to agree with
attorneys as to compensation, including measure and
mode thereof. Minn. Stat. Ann. § 549.01. Attorneys’ fees
are not recoverable in litigation absent specific contract
or statutory authority. Dworsky v. Vermes Credit, 69
N.W.2d 118. In coverage litigation, insured may not col-
lect its attorney’s fees unless insurer has breached duty
to defend or if statute authorizes recovery. American
Standard v. Le, 551 N.W.2d 923.

AUTOMOBILES

See “NEGLIGENCE”; “NO-FAULT INSURANCE”;
and “LIABILITY INSURANCE.” Minn. Stat. Ann.
§ 169.01 et seq. provides comprehensive code governing
operation of motor vehicles.

Age. Persons under age 16 may not be licensed, nor
may persons under age 18 unless application is approved
by father, mother, or guardian having custody, and per-
son has successfully completed approved course in
driver education. Minn. Stat. Ann. § 171.04. Restricted
licenses for farm work may be issued to person 15 years
of age. Minn. Stat. Ann. § 171.041. A person who has
attained the age of 15 may be issued a license if he or
she needs to drive for personal or family medical rea-
sons. Minn. Stat. Ann. § 171.042.

Agency. Owner of motor vehicle is liable for injury
or damage resulting from operation of his motor vehicle
with his express or implied consent. Minn. Stat. Ann.
§ 170.54. This liability is limited to operation of vehicle
within scope of consent given. Ranthum v. Ferguson,
202 Minn. 209, 277 N.W. 547. Consent must have ex-
isted at time and place accident occurred. Patterson v.
Dunn, 201 Minn. 308, 276 N.W. 737. Whether requisite
consent is present is question of fact, or of fact and law,
and such consent may be inferred from all facts and cir-
cumstances of case. Anderson v. Hedges Motor Co., 164
N.W.2d 364. Burden of proving lack of consent is on
owner and requires strong showing that automobile was
being used without owner’s knowledge and contrary to
his explicit instructions. See Shuck v. Means, 226
N.W.2d 285.

Comparative/Contributory Fault. Minnesota has
adopted comparative fault. A plaintiff’s claim is barred
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if he or she is more negligent than tortfeasor. Defen-
dants’ fault is generally not aggregated. Minn. Stat. Ann.
§ 604.01-02.

Compulsory Insurance Coverage. Automobile in-
surance required including bodily injury, liability, no-
fault, uninsured motorist, and underinsured motorist cov-
erage. Current minimum is 30/60 for bodily injury liabil-
ity. Minn. Stat. Ann. § 65B.48-.49.

Alcohol/DWI. Statutes prohibit driving while under
the influence of alcohol or a controlled substance and
operating vehicle with blood alcohol in excess of .08.
(.10 prior to 8/1/05). Minn. Stat. Ann. § 169A.20.

Damages - Compensatory. Damages allowed in
typical case include past wage loss, medical expenses,
pain, suffering, disability and emotional distress and fu-
ture medical expenses, loss of earning capacity, pain,
suffering, disability and emotional distress. Loss of con-
sortium is allowable for injuries to either spouse. Minne-
sota does not recognize child’s loss of consortium.

Punitive. Punitive damages are allowed for deliber-
ate disregard to rights and safety of others and are gov-
erned by statute. Plaintiff must move the court for leave
to claim punitive damages. Defendant may obtain sepa-
rate trial as to punitive damages issues. Minn. Stat. Ann.
§§ 549.191, 549.20.

Family Purpose Doctrine. Family purpose doctrine
superseded by Safety Responsibility Act. Minn. Stat.
Ann. §169.09, subd. 5a; Ellinghoe v. Guerin, 36
N.W.2d 598. Notwithstanding parent’s explicit instruc-
tion to her child forbidding operation of her automobile
by anyone else, parent is deemed to have given her con-
sent under Minn. Stat. Ann. § 169.09, subd. 5a when car
is driven by third person with child’s permission and
under child’s direction if child is actually passenger in
car. Granley v. Crandall, 180 N.W.2d 190. See
Hutchings v. Bourdages, 189 N.W.2d 706.

Guests. See “GUEST CASES.”

Imputed Negligence/Joint Enterprise. Generally,
negligence of bailee is not imputed to bailor of automo-
bile. Christensen v. Hennepin Transp., 10 N.W.2d 406.
Joint enterprise applicable if there is common purpose or
undertaking with each person having authority to act for
all in furtherance of the common purpose. Generally,
there is no joint venture between owner and driver of
vehicle unless both have right to control vehicle. Sowada
v. Motzko, 98 N.W.2d 182. Joint enterprise between pas-
senger and driver only if each of them has right to exer-
cise control over operation of car. Joint enterprise does
not arise between them from mere co-ownership of vehi-
cle and from fact they are husband and wife, or from
association in taking motor trip for common purpose.
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Burdick v. Bongard, 96 N.W.2d 868. Rule which im-
putes negligence of one joint venturer to another to bar
his recovery against negligent third party is abolished
prospectively in automobile negligence cases to all
causes of action arising after February 13, 1970. Pierson
v. Edstrom, 174 N.W.2d 712.

Master and Servant. Negligence of servant driving
automobile not imputed to master riding as passenger so
as to bar master’s right of recovery against negligent
third party. Weber v. Stokely-Van Camp, Inc., 144
N.W.2d 540. Holding of Weber v. Stokely-Van Camp,
however, does not apply to corporate employers, Tho-
mas Oil, Inc. v. Onsgaard, 215 N.W.2d 793, nor does it
apply to action by master for property damage, Weckerly
v. Abear, 256 N.W.2d 79. See also Clay County v. Bur-
lington Northern, Inc., 209 N.W.2d 420.

Last Clear Chance. Doubtful that last clear chance
doctrine applies in light of adoption of comparative
fault. Jury instruction guides suggest that issue can be
considered by jury in apportioning fault. Doctrine abol-
ished by 1990 Omnibus Tort Reform Bill. Minn. Stat.
Ann. § 604.01.

Ownership/Title. All vehicles must be registered.
Registration is prima facie, but not conclusive, evidence
of title. Zappa v. Fahey, 245 N.W.2d 258.

Pedestrians. A pedestrian is a person afoot or in a
wheelchair. Minn. Stat. Ann. § 169.01, subd. 24. Pedes-
trians have right of way while crossing road within a
crosswalk, but must yield to vehicle traffic when cross-
ing a roadway between intersections. Pedestrians are
also subject to traffic control signals at intersections.
Minn. Stat. Ann. § 169.21.

Motorized Bicycles. Defined as bicycle with a mo-
tor of less than 50 cubic centimeters capable of a maxi-
mum speed of less than 30 miles per hour. Minn. Stat.
Ann. §§ 169.01, subd. 4a, 169.974.

Seat Belts. Seat belt use required by driver, front
seat passengers and children between ages of three and
eleven. Proper passenger restraint required for children
less than four. Penalty is $25.00 fine. Minn. Stat. Ann.
§ 169.686. Proof of the use or failure to use seat belt or a
child passenger restraint system, or proof of the installa-
tion or failure of installation of the same is not admissi-
ble as evidence in any litigation involving personal inju-
ries or property damage from the use of a motor vehicle,
except in actions involving defectively designed, manu-
factured, installed, or operating seat belts or child pas-
senger restraint system. Minn. Stat. Ann. § 169.685,
subd. 4(a), (b). See also Harrison ex rel. Harrison v.
Harrison, 733 N.W.2d 451 (holding Minn. Stat.
§ 169.685, subd. 4(b) permits a child to bring an action
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against his parents for negligent installation of a child
passenger restraint system).

Service of Process, Non-resident Motorists. Minn.
Stat. Ann. § 169.09, subd. 16. Statute provides for ser-
vice upon non-resident motorist in action growing out of
use and operation of motor vehicle within state of Min-
nesota by service upon Commissioner of Public Safety
either by serving copy of such process on Commissioner
or by filing copy in his office, together with fee of $2.00;
provided that notice of such service and copy of process
are within ten (10) days thereafter sent by mail by plain-
tiff to defendant at his last known address and that plain-
tiff’s affidavit of compliance with provisions of this
chapter is attached to summons. Statute applies also to
residents who have been absent from state continuously
for six months or more following accident. See Long v.
Moore, 204 N.W.2d 641.

Service of Process. In rem jurisdiction. Minnesota
recognizes in rem jurisdiction, but it will rarely apply in
automobile cases. Minnesota courts will not base in rem
jurisdiction solely on the presence of an insurance policy
interest in the state. Rush v. Savchuk, 444 U.S. 320.

Speed Limit. Governed by Minn. Stat. Ann.
§ 169.14. Generally, when no special hazard exists, limit
is 70 m.p.h. on interstate highways outside of urban ar-
eas, 65 m.p.h. on non-interstate highways as defined in
Minn. Stat. Ann. § 160.02, subd. 16, and 55 m.p.h. on
other highways.

Trailers/Weight Limits. Governed by Minn. Stat.
Ann. §§ 169.80 - 169.88. Wide variety of limitations
based on size of vehicle, type of roadway and season of
year.

Uninsured and Underinsured Motorist. See “NO-
FAULT INSURANCE.”

AVIATION

Liability for Negligence. Minn. Stat. Ann.
§ 360.0216 imposes liability on aircraft owner for pilot’s
negligence when some portion of flight occurred in
Minnesota.

Damages. No state statutory limitations. Airline
held responsible for infliction of emotional distress re-
sulting from sudden uncontrolled dive. Quill v. T.W.A.,
361 N.W.2d 438.

Service of Process. Minn. Stat. Ann. § 360.0215 al-
lows service of process on commissioner of transporta-
tion for claims against non-resident arising out of use or
operation of aircraft in Minnesota.
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BROKERS
See “AGENTS AND BROKERS.”

BURGLARY INSURANCE

Sale allowed by statute. Minn. Stat. Ann. § 60A.06.
“Reasonable expectation” doctrine used to allow insured
to collect on burglary policy without fulfilling policy
definition of burglary. Atwater v. Western National, 366
N.W.2d 271.

CANCELLATION

See “ACCIDENT AND HEALTH INSURANCE, Con-
tracts”; “LIABILITY INSURANCE”; “FIRE INSURANCE,
Contracts.”

Automobile liability insurer must give insured writ-
ten notice of impending cancellation setting forth spe-
cific underwriting or other reasons for cancellation.
Minn. Stat. Ann. §§ 65B.15, 65B.16. Notice must not be
ambiguous. Cormican v. Anchor Cas., 81 N.W.2d 782.
Insurer must prove only mailing of notice, not insured’s
receipt thereof. Minn. Stat. Ann. § 65B.18; Dairyland
Ins. v. Neuman, 338 N.W.2d 37.

CHATTEL MORTGAGE

“A ‘chattel mortgage’ is a conveyance of personal
property intended as security for payment of money or
for performance of some act.” Land O’ Lakes Dairy Co.
v. Wadena County, 229 Minn. 263, 39 N.W.2d 164. This
security interest is governed by Minn. Stat. Ann.
§ 336.9-102. See also, “FIRE INSURANCE.”

CONTRIBUTION

See “FIRE INSURANCE”; “LIABILITY INSURANCE”;
“NEGLIGENCE.”

CONSTRUCTION OF POLICY

Ambiguity of Terms. Ambiguities in insurance
policies are construed in favor of insured and against
insurer. Amatuzio v. U.S. Fire Ins., 409 N.W.2d 278.

Conditional Receipt of Application. In the absence
of any statement in the application, a contract of insur-
ance is consummated by and not until the unconditional
acceptance by insurer of application or proposal for in-
surance. LaFavor v. American Nat’l Ins., 155 N.W.2d
286. Recovery may be allowed under theory of implied
contract where insurer customarily backdates policy to
date of application even where no written policy is is-
sued. Usher v. Allstate, 218 N.W.2d 201.

Inconsistent Policy Terms and Endorsements. The
terms of a policy must be read in context of the entire
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contract. The terms will not be so strictly construed as to
lead to a harsh result. Employers Mut. v. Eagles Lodge,
165 N.W.2d 554. Particular language controls in the
event of a conflict between general and particular lan-
guage. Allied Mut. v. Askerud, 94 N.W.2d 534. En-
dorsements are part of the contract and must be con-
strued together with the policy. An endorsement will
govern if it conflicts with a provision in the body of the
policy. Dairyland Ins. v. Implement Dealers Ins., 199
N.W.2d 806.

Oral Binders. Oral agreements for insurance are
valid if the agent had actual or apparent authority to en-
ter into such an agreement. Gulbrandson v. Empire Mut.,
87 N.W.2d 850. Oral agreements to renew are also valid.
See, e.g., Cormican v. Anchor Cas., 81 N.W.2d 782.

DAMAGES

Appellate Review - Excessive Verdicts. To be ex-
cessive, an award of damages must so greatly exceed
what is adequate as to be accountable on no other basis
than passion and prejudice. See Dewitt v. Schubauer,
177 N.W.2d 790.

Arbitration Awards. Generally. Courts have juris-
diction to enforce arbitration agreements and to enter
judgement on an award pursuant to application by a
party. Minn. Stat. Ann. §§ 572.18, 572.24; Great Ameri-
can Ins. v. LeMieu, 439 N.W.2d 733.

Collateral Estoppel. An arbitration decision is a
“prior adjudication” so that collateral estoppel bars re-
litigation at trial of issues resolved in arbitration pro-
ceeding. Aufderhar v. Data Dispatch, 437 N.W.2d 679.
Insured’s criminal conviction does not collaterally estop
victim/plaintiff from litigating insured’s intent in later
civil action. /ll. Farmers v. Reed, 662 N.W.2d 529.

Collateral Sources. Trial court deducts collateral re-
covery from plaintiffs’ awards. Minn. Stat. Ann.
§ 548.36. In uninsured and underinsured motorist arbi-
trations, the arbitrators make the collateral source deduc-
tion. Western Nat’l v. Casper, 549 N.W.2d 914,

Comparative Negligence. In action for personal in-
jury or death or property damage, amount of damages
shall be reduced in proportion to amount of fault attrib-
utable to person recovering. Minn. Stat. Ann. § 604.01.
To recover, plaintiff’s fault must be less than or equal to
defendant’s. Generally co-defendants’ fault is not aggre-
gated. /d.

Economic Losses. Since 1991, the economic loss
doctrine has been governed by statute. Minn. Stat. Ann.
§ 604.01 (1991) barred tort claims for economic loss by
“merchants in goods of the kind,” but mere “merchants”
could sue in tort for economic loss for damage to “other
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property.” Although Minn. Stat. Ann. § 604.01 (1991)
was repealed in 2000, it is still effective for some trans-
actions occurring before July 31, 2000. The new statute,
Minn. Stat. Ann. § 604.101 (2000), no longer distin-
guishes between merchants and sets forth three situa-
tions in which a buyer may bring a tort claim.

Indemnification. Indemnity generally requires that
one party reimburse another entirely for its liability.
Zontelli & Sons v. Nashwauk, 373 N.W.2d 744. Con-
tracts of indemnity may provide for indemnity against
loss or damages and also for indemnity against liability,
and single contract may indemnify against both actual
loss or damages and liability. Action on strict contract of
indemnity does not arise until indemnity has suffered
loss by being compelled to pay. Aetna Cas. v. Brothers,
33 N.W.2d 46. In general, indemnity is not allowed be-
tween joint wrongdoers, with limited exceptions. Han-
son v. Bailey, 83 N.W.2d 252; Hendrickson v. Minnesota
Power, 104 N.W.2d 843. Indemnity for one’s own neg-
ligence will not be found by implication and must be
clearly stated in contract. Johnson v. McGough Constr.,
294 N.W.2d 286. Indemnity clauses in construction con-
tracts are subject to Minn. Stat. Ann. § 337.02.

Interest. Prejudgment interest allowed, generally
from date of service of process to date of judgment. Re-
duced amount if defendant’s written offer is closer to
award than plaintiff’s written offer. Minn. Stat. Ann.
§ 549.09, subd. 1. Prejudgment interest allowed on arbi-
tration awards. Minn. Stat. Ann. § 549.09 (1).

Psychic Injuries - Mental Pain and Suffering. A
claimant in a personal injury action is entitled to dam-
ages for past and future mental suffering, embarrassment
and humiliation. Patterson v. Blatti, 157 N.W. 717. No
recovery can be made for fright or mental distress alone,
but recovery is allowed if fright or mental distress results
in physical injury, regardless of whether there was
trauma. Okrina v. Midwestern, 165 N.W.2d 259. No re-
covery allowed for mental distress if claimant was out-
side “zone of danger.” Stadler v. Cross, 295 N.W.2d
552. If within “zone of danger” claimant may recover for
distress caused by fear for another’s safety or by wit-
nessing serious injury to another. Engler v. Ill. Farmers,
706 N.W.2d 764.

Punitive Damages. Punitive damages are limited to
situations where “clear and convincing evidence that the
acts of defendant show deliberate disregard for the rights
and safety of others.” Minn. Stat. Ann. § 549.20. Such
damages are intended as punishment for willfully wrong
act done with malice. See Johnson v. Radde, 196
N.W.2d 478. Punitive damages against workers’ com-
pensation insurer in certain circumstances. Minn. Stat.
Ann. § 176.183. No award against a municipality for
punitive damages. Minn. Stat. Ann. § 466.04. Punitive
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damages not allowed in breach of contract actions absent
independent tort. Pillsbury v. National Union, 425
N.W.2d 244. Punitive damages may be imputed to prin-
cipal for illegal acts of its employee when employee has
managerial capacity or when principal ratifies acts.
Tennant Co. v. Advance Machine Co., Inc., 355 N.W.2d
720; Minn. Stat. Ann. § 549.20. Excessive awards may
violate due process. Pulla v. Amoco, 72 F.3d 648.

It is proper to set off punitive damages against
compensatory damages. Hognen v. Schlueter, 355
N.W.2d 762.

Settlement. Where plaintiff uses “Pierringer” re-
lease to settle with one party and jury determines that
settling party was not negligent, nonsettling party is not
entitled to have amount paid by settling party subtracted
from damages he is required to pay plaintiff. Shantz v.
Richview, Inc., 311 N.W.2d 155. One consequence of
“Pierringer Release” is that non-settling tortfeasor is li-
able only for that part of award attributable to his per-
centage of causal negligence. Klimek v. State Farm, 348
N.W.2d 103.

Statutory Caps on Awards. Statutory limit of
$400,000 on “intangible” losses (includes embarrass-
ment, emotional distress, and loss of consortium, but not
pain, disability and disfigurement) repealed in 1990.
Minn. Stat. Ann. § 549.23.

DEATH

Abatement and Survival. When injury is caused to
person by wrongful act and person later dies of unrelated
cause, court-appointed trustee can maintain action for
special damages only resulting from injury. Minn. Stat.
Ann. § 573.02.

Action for Wrongful Death. Under Minn. Stat. Ann.
§ 573.02 surviving spouse and next of kin are given
rights within limits of statute to recover pecuniary loss.

Death. Measure of damages in action for wrongful
death is such amount as jury deems fair and just in refer-
ence to “pecuniary loss” resulting from such death, and
shall be for exclusive benefit of surviving spouse and
next of kin. Minn. Stat. Ann. § 573.02.

Cause of action will lie for death by wrongful act of
unborn viable child. Pehrson v. Kistner, 222 N.W.2d
334.

Damages. Punitive damages may be recovered in
wrongful death action where death or cause of action
arose on or after June 15, 1983, except where death or
cause of action arose from intentional act constituting
murder, in which case punitive damages may also be
recovered in pending wrongful death action in which
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final judgment has not been entered. Minn. Stat. Ann.
§ 573.02.

“Pecuniary loss” is not limited to loss of earnings,
contributions and services, but includes the pecuniary
value of loss of counsel, guidance, advice, comfort, as-
sistance, and protection which jury might find to be of
pecuniary value if deceased had lived. See Cummins v.
Rachner, 257 N.W.2d 808. Expectancy of contribution
for support, as opposed to legal obligation to contribute,
will support claim under wrongful death statute for dep-
rivation of such expectancy. Snellnow v. Fahey, 233
N.W.2d 563. Remarriage or intention to remarry of sur-
viving spouse is not relevant to damages recoverable for
death by wrongful act of deceased spouse. Davis v. Li-
esenfield, 240 N.W.2d 548.

Parties in Interest. Surviving spouse and next of
kin. Minn. Stat. Ann. § 573.02.

Statute of Limitations. Action shall be commenced
within 3 years of death and within 6 years after act or
omission, except for death caused by professional negli-
gence where, pursuant to 1978 amendment, action must
be commenced within 2 years of death. Minn. Stat. Ann.
§ 573.02. Death caused by defect in improvement to re-
alty governed by two-year statute. Ford v. Emerson, 430
N.W.2d 198.

Statutory presumption of decedent’s due care re-
pealed with amendment effective for trials commenced
after June 30, 1978. Minn. Stat. Ann. § 602.04; Price v.
Amdal, 256 N.W.2d 461.

Unexplained Absence. 7 years of unexplained ab-
sence gives rise to rebuttable presumption that person is
dead. See Donea v. Massachusetts Mut., 19 N.W.2d 377,
Carlson v. Equitable Life, 246 N.W. 370.

DISABILITY

Classifications. There is no statutory regulation or
provision as to what constitutes total or partial disability
in Minnesota.

Total Disability. Words “Total Disability” when
used in policy are not to be construed to mean state of
absolute helplessness, but rather state of inability to do
all material acts necessary to carrying on of insured’s
calling in substantially his customary way. Struble v.
Occidental Life, 265 Minn. 26, 120 N.W.2d 609. Total
disability in occupation is to be measured by absence of
individual earning capacity rather than absence of in-
come. Laidlaw v. Commercial Ins. Co. of Newark, 255
N.W.2d 807.

Proof of Condition. It is generally a fact question
for the jury as to whether a person is “totally disabled.”
Fact that insured occasionally performs some act within
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his occupation or carries on some occupation through
other labor does not necessarily preclude coverage for
total disability. McKay v. Minnesota Commercial, 165
N.W. 1061; Wenum v. Mutual Benefit, 54 N.W.2d 20.
Expert testimony on insured’s ability to be hired is rele-
vant evidence. Stroniek v. Berkshire, 193 N.W.2d 286.

FINANCIAL RESPONSIBILITY LAW
See “AUTOMOBILES.”

FIRE INSURANCE
See generally Minn. Stat. Ann. § 65A.01 ef seq.

Arson. In civil case to recover under fire policy, ar-
son must be shown only by fair preponderance of evi-
dence rather than beyond reasonable doubt. Fact of in-
cendiary fire and proof of insured’s motive sufficient to
create jury issue. Quast v. Prudential Property, 267
N.W.2d 493. “Innocent insured” able to recover. Watson
v. United Services, 551 N.W.2d 500.

Assignment. In absence of special agreement, fire
policy is not assignable. Effect of sale by insured of
property insured is to put end to contract of insurance.
As to fire insurance, custom and practice in this state on
part of insurer and insured is to permit assignment of
policy to new owner of property, but this must be done
with consent of insurer. After loss by fire, interest of
insured in amount of loss is assignable, and may be
reached by attachment, garnishment or levy of execu-
tion. See generally 9B Dunnell’s Digest Insurance § 803
M).

Contract-Policy. Binder. Contract for present insur-
ance or for renewal of existing insurance, made orally, is
valid. Schmidt v. Agricultural, 190 Minn. 585, 252 N.W.
671. By accepting without argument fire insurer’s deci-
sion not to insure his building, insured who is unaware
of his statutory right to ten days’ written notice of can-
cellation does not waive such right. Bacich v. Trans-
america, 208 N.W.2d 868.

Cancellation. After policy has been in force 60
days, insurer may cancel only for limited specified rea-
sons. Minn. Stat. Ann. § 65A.01, subd. 3a. Cancellation
notice must include statement of reason for cancellation
that a person of reasonable intelligence would under-
stand. Minn. Stat. Ann. §§ 65A.01, subd. 6, 65A.07.

Mortgage Clause. Minn. Stat. Ann. § 65A.11 pro-
vides for payment to mortgagees. Acts of mortgager do
not defeat mortgagee’s claim. Shepherdson Co. v. Cen-
tral Fire Ins., 19 N.W.2d 772. The mortgage clause cre-
ates a separate and divisible agreement between the
mortgage company and the insurance carrier. Minnesota
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Fed. Sav. & Loan v. lowa Nat’l Mut. Ins. Co., 372
N.W.2d 763.

Reformation. Insurance policies may be reformed
for mistake on the same grounds and conditions as other
contracts. If the mistake is mutual, and there is no evi-
dence of fraud or inequitable conduct, the proof must be
clear, precise, and convincing. Keogh v. Sharon Twp.
Mut., 263 N.W. 601. To justify reformation based on
unilateral mistake, evidence must establish that the in-
surer knew of the insured’s mistake and thereafter acted
inequitably. Farmers Store v. Delaware Farmers Ins., 59
N.W.2d 889.

Severable Contracts. An insurer may not make an
insurance contract in Minnesota which conflicts with
Minnesota Statutes. Incorporating an invalid provision
does not invalidate the entire policy. Dworsky v. Vermes,
69 N.W.2d 118.

Standard Provisions. The standard fire policy lan-
guage is set forth at Minn. Stat. Ann. § 65A.01. No fire
insurance company shall issue on property in this state
any policy which does not conform to standard provi-
sions. No suit or action for recovery of any claim shall
be sustainable in any court of law or equity unless all
requirements of policy have been complied with, and
unless commenced within two years after inception of
loss. Minn. Stat. Ann. § 65A.01. When a fire insurer
fails to include in its policy an exclusion found in the
statutory policy, the insurer enforces the statutory exclu-
sion against the insured. Krueger v. State Farm, 510
N.W.2d 204. Appraisal clause mandated by Minn. Stat.
Ann. § 65A.01, subd. 3, is subject to statutorily man-
dated two-year limitation on suits or actions on policy.
Johnson v. Mut. Serv. Cas. Ins. Co., 732 N.W.2d 340.

Damages. Excepted Risks. Explosions. A loss
caused by an explosion is not covered in policy which
excepts such losses unless fire ensues and then policy
covers only the loss caused by the fire. Freeberg v. St.
Paul Mut., 100 N.W.2d 753.

Fixtures. Standard policy includes coverage for fix-
tures.

Friendly Fires. Fires are hostile when they are ex-
cessive or unusual and where beyond control whether in
or out of its proper place. Freeberg v. St. Paul Mut., 100
N.W.2d 753. Fire may be hostile although burning at its
usual rate if it burns substantially longer or in some fash-
ion other than expected. Engel v. Redwood City Farmers
Mut., 281 N.W.2d 331.

Smoke and Soot. Not necessary that the fire be in
insured’s building. The smoke which penetrates the
building and deposits smoke laden air is sufficient. Mar-
shall Produce v. St. Paul Mut., 98 N.W.2d 280.
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Proof of Loss. Requirements of Minn. Stat. Ann.
§ 65A.01. Policy voided by exaggerated claim in proof
of loss. Foot v. Insurance Co., 286 N.W. 400. Failure to
furnish proof of loss delays payment under policy. Minn.
Stat. Ann. § 65A.01.

Repair. Fire insurers have option to repair, rebuild
or replace the damaged property within a reasonable
time. Insurer must give notice of such intention within
30 days after proof of loss. Minn. Stat. Ann. § 65A.01.
Fire insurer who chooses to repair has duty to repair or
rebuild the damaged property to put it in as good a state
as it was before loss. Walher v. Republic Underwriters,
574 F. Supp. 686.

Replacement Value. Minn. Stat. Ann. § 65A.10 au-
thorizes replacement cost coverage in excess of the ac-
tual cash value at the time of loss.

Multiple Policies - Co-Insurance. A policy may
contain a co-insurance clause, if the insured requests
such in writing, and a premium reduction is granted.
Minn. Stat. Ann. § 65A.08.

Concurrent Insurance. Fire Insurance is not concur-
rent unless the policies are on the same property or some
part thereof, on the same interest, against the same risks,
and in favor of the same party. When the insurance is
concurrent, each insurer pays a pro-rata share of the cov-
erage. Nesheim v. lowa Mut., 305 N.W.2d 320; Minn.
Stat. Ann. § 65A.08, subd. 4.

Contribution between Companies. When insurance
is not “concurrent” the court generally applies a pri-
mary/secondary liability analysis according to the terms
of the policies. The court attempts to find which policy
is “closer to the risk.” Federal Ins. v. Prestemon, 153
N.W.2d 429; Auto Owners Ins. v. North Star Mut., 281
N.W.2d 700.

Excessive Policies. Insurer is generally obligated to
pay actual loss up to limits of policy. In valued policies,
insurer must pay the stated value in the event of a total
loss. Oppenheim v. Fireman’s Fund, 138 N.W. 777.
However, proof of fraud in the procurement of a stated
value policy by overvaluing insured property will defeat
insured’s claim. Zuraff v. Empire Fire, 252 N.W.2d 302
(North Dakota).

Insurable Interest. Under present Minnesota Stan-
dard Fire policy there is no requirement that insured
must have unconditional ownership of insured property.
If person has reasonable prospect of becoming owner of
insurable property and in good faith takes out policy of
fire insurance thereon, and thereafter, before loss occurs,
acquires insurable interest, which subsists at time of loss,
policy is binding. Antell v. Pearl Assur. Co., 89 N.W.2d
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726. See also Hane v. Hallock Farmers Mut. Ins. Co.,
258 N.W.2d 779.

FRAUD

See “AGENTS AND BROKERS”; “FIRE IN-
SURANCE, Proof of Loss”; “REPRESENTATIONS
AND WARRANTIES.”

GUEST CASES

In absence of contributory negligence, can recover
from owner for negligence of such owner or his servant
resulting in injury to guest, and whether or not guest
acted prudently in protesting or failing to protest as to
operation is question of fact to be determined in view of
all surrounding circumstances. Test is whether guest or
invitee exercise the care of reasonably prudent person
under existing conditions. Sackett v. Haeckel, 81 N.W.2d
833; Rappaport v. Stockdale, 199 N.W. 513. In consider-
ing negligence of guest, time, place, experience of guest,
circumstances under which persons in the car are riding,
control over driver, remonstrances, ability to appreciate
danger, etc., may be taken into consideration. Rahja v.
Current, 119 N.W.2d 699. Where passenger has no au-
thority or control over driver and no reason to suspect
want of due care, negligence of driver is not imputed to
passenger. Connor v. Dweyer, 104 N.W.2d 838. Claims
against social hosts for injuries caused by intoxication of
minors are governed by six-year statute of limitations in
Minn. Stat. Ann. § 541.05. Christiansen v. Univ. of
Minn. Bd. of Regents, 733 N.W.2d 156.

HOSPITALS

Evidence-Records. Under the Rules of Evidence,
hospital and medical records are ordinarily admissible as
business records upon proper proof of relevancy and
foundation.

Liens. Hospital has a lien for its reasonable charges
for care to an injured person upon any and all causes of
action. Minn. Stat. Ann. § 514.68.

Immunity. A municipality operating the hospital is
exercising its corporate or proprietary powers and thus is
liable for negligence. Borwege v. Owatonna, 251 N.W.
915. Tort immunity abolished as to State of Minnesota.
Neiting v. Blondell, 235 N.W.2d 597.

HUSBAND AND WIFE

Community Property. Minnesota has not adopted
the doctrine of community property between husband
and wife. Nelson v. Nelson, 183 N.W. 354.
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Interspousal Immunity. The absolute defense of in-
terspousal immunity in tort actions has been abrogated.
Beaudette v. Frana, 173 N.W.2d 416.

Loss of Consortium. The right of action of a spouse
for loss of consortium includes claims for loss of com-
fort, companionship, and sexual relationship. The s-
pouse’s right to recover for loss of consortium exists
only if the spouse recovers from the defendant and the
consortium action is joined with the action of the injured
spouse. Thill v. Modern Erecting Co., 170 N.W.2d 865.

INFANTS
See “AUTOMOBILES, Age”; “NEGLIGENCE, Age.”

Parent-Child Immunity. Parent may maintain action
for personal injuries caused by unemancipated minor’s
negligence. Balts v. Balts, 142 N.W.2d 66. Doctrine of
parent/child immunity not applicable where allegation
was that father engaged in affirmative act of negligence
by furnishing defective tool. Willy v. K-Mart Corp., 354
N.W.2d 442.

Unemancipated minor child may recover for inju-
ries caused by parent’s negligence, as determined by
“reasonable parent” standard, except: 1) where alleged
negligent act involves exercise of reasonable parental
authority; 2) where negligent act concerns ordinary pa-
rental discretion as to food, clothing, housing, medical
and dental services, and other cares. Anderson v. Stream,
295 N.W.2d 595.

Negligence. General rule in cases of negligence is
that child has duty to act with degree of care commensu-
rate with his age, experience, and judgment, except
when operating automobile, airplane, or powerboat, and,
in such case, child is held to same standard of care as
adult operator. Miller v. State, 306 N.W.2d 806.

Contributory negligence of young child issue for
jury determination. Jury finding of negligence charge-
able to child 5 years and 8 months of age is sustained by
evidence. Toetschinger v. IThnot, 250 N.W.2d 204.

Responsibility of Parent. Parent or guardian of mi-
nor under 18 living with parent or guardian and who
willfully or maliciously causes injury to person or prop-
erty is liable up to $1,000. This statute provides liability
in addition to and not in lieu of any other liability. Minn.
Stat. Ann. § 540.18.

Wrongful Death. Cause of action will lie for death
by wrongful act of unborn viable child. Pehrson v.
Kistner, 222 N.W.2d 334.
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INLAND MARINE

“‘Inland marine insurance’ includes insurance now
or hereafter defined by statute, or by judicial interpreta-
tion thereof, or if not so defined or interpreted, by ruling
of the commissioner, or as established by general custom
of the business, as inland marine insurance.” Minn. Stat.
Ann. § 70A.03(3). Inland marine insurance generally
covers multiple risks including domestic shipments,
bridges, tunnels and other instrumentalities of transpor-
tation and communication, and personal property floater
risks. See Fireman’s Fund v. Vermes Credit Jewelry,
Inc., 185 F.2d 142.

LIABILITY INSURANCE

Cancellation. Automobile liability insurer must
give insured written notice of impending cancellation
setting forth specific underwriting or other reasons for
cancellation. Minn. Stat. Ann. §§ 65B.15, 65B.16. The
notice must not be ambiguous. Cormican v. Anchor
Cas., 81 N.W.2d 782. Insurer must prove only mailing
of notice rather than prove insured’s receipt thereof.
Minn. Stat. Ann. § 65B.18; Dairyland Ins. v. Neuman,
338 N.w.2d 37.

Compromise of Claims. Duty to act in good faith.
Where insurer has acted in bad faith in refusing to settle
claim within policy limits, it may be held liable for full
amount of difference between policy limits and verdict
against insured. Duty to exercise good faith with respect
to decision whether to accept offer of settlement within
policy limits requires insurer to view situation as it
would if there were no policy limits applicable to claim,
including obligations to give equal consideration to fi-
nancial exposure of both insured, whether solvent or in-
solvent, and insurer, and obligation to inform insured, in
manner in which he would be advised if he consulted
private counsel, in detail of potential consequences of
deficiency judgement and potential conflict between in-
terests of insurer and insured. Lange v. Fidelity & Cas.
Co., 185 N.W.2d 881; Strand v. Travelers Ins. Co., 219
N.W.2d 622. Excess insurer subrogated to insured’s
rights against primary insurer for breach of primary in-
surer’s duty to settle in good faith. Continental Cas. Co.
v. Reserve Ins. Co., 238 N.W.2d 862.

Right of Insurer to Settle. An insurance policy usu-
ally contains reservation by the insurer of the right to
settle an action or claim.

Contribution among Joint Tortfeasors. Contribution
between joint tortfeasors is determined in accordance
with the degree of fault attributable to each. Minn. Stat.
Ann. § 604.02. To be entitled to contribution, there must
be common liability to plaintiff by each tortfeasor. Hart
v. Cessna Aircraft Co., 276 N.W.2d 166. But see Lam-
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bertson v. Cincinnati Corp., 257 N.W.2d 679, holding
that negligent manufacturer is entitled to contribution
from negligent employer in amount not to exceed work-
ers’ compensation paid or payable even though workers’
compensation law bars tort liability of employer. Minn.
Stat. Ann. § 604.02, subd. 1, limits liability of a tortfea-
sor who is 15% or less at fault to no more than four
times her percentage of fault. This 15% times 4 rule does
not modify the Lambertson rule. Decker v. Brunkow,
557 N.W.2d 360. Note significant legislative change
effective August 2003. Joint and several liability re-
stricted to defendants more than 50% at fault, persons
acting in a common scheme or plan, and persons who
commit intentional torts. Tortfeasor liable for injuries
sustained by another is not entitled to contribution from
party whose conduct has been adjudged less negligent
than that of injured party. Horton v. Orbeth, Inc., 342
N.W.2d 112. Third-party tortfeasor may recover contri-
bution from negligent employer whether or not em-
ployee, in direct suit, would have been barred from re-
covery under comparative-fault statute. Hudson v. Sny-
der Body, Inc., 326 N.W.2d 149.

Cooperation of Insured. Question of insured’s
breach of cooperation in defense of action is question of
fact for jury, and insurer has burden of proving substan-
tial and material lack of cooperation resulting in substan-
tial prejudice to its position. Rieschl v. Travelers Ins.
Co., 313 N.W.2d 615. Failure or refusal by the insured
to testify or to attend the trial will be regarded as a
breach of the cooperation clause. White v. Boulton, 107
N.W.2d 370.

Coverage - Construction of Terms. Terms of an
automobile insurance policy are construed in light of
consideration that public has interest in having automo-
biles covered by liability insurance. See Holland Amer-
ica Ins. Co. v. Baker, 139 N.W.2d 476.

Standard Provisions. Cases concerning construction
of term “ownership, maintenance, or use” of motor vehi-
cle. See Haagenson v. National Farmers Union Prop. &
Cas. Co., 277 N.W.2d 648; Fillmore v. lowa Nat’l Mut.
Ins. Co., 344 N.W.2d 875. Meaning of term “regular
use” turns on facts of particular case. Federal Ins. Co. v.
Prestemon, 153 N.W.2d 429. Garage loaner automobile
held “non-owned automobile” and therefore covered
under customer’s auto insurance policy. Leegard v. Uni-
versal Underwriters Ins. Co., 255 N.W.2d 819. Tempo-
rary-substitute-vehicle provision of liability policy cov-
ers automobile used as temporary substitute for replace-
ment vehicle withdrawn from normal use. See St. Paul
Fire & Marine Ins. Co. v. Nyquist, 175 N.W.2d 494.
Provisions for automatic coverage of replacement vehi-
cles in liability policy construed. See Austin Mut. Ins.
Co. v. Modern Serv. Co., 255 N.W.2d 224. Cases involv-
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ing interpretations of non-owned automobile coverage.
See Tollefson v. American Family Ins., 226 N.W.2d 280.
Definition of “occurrence” in construction contractor’s
liability policy. Ohio Cas. Ins. Co. v. Terrace Enter-
priser, Ins., 260 N.W.2d 450.

Omnibus Provisions. Effect of omnibus clause is to
give non-owner status of additional insured while he is
using automobile with permission of named insured.
Term “consent” in Safety Responsibility Act (Minn.
Stat. Ann. § 170.54) is synonymous with term “permis-
sion” as used in customary omnibus clauses. Taylor v.
Allstate Ins. Co., 176 N.W.2d 266. Under Minn. Stat.
Ann. § 170.54 employer liable for employee’s negligent
use of insured motor vehicle whether employee’s devia-
tion from permission given by employer is “minor” or
“gross” departure. Millbank Mut. Ins. Co. v. UFS&G,
332 N.W.2d 160.

Direct Action Against Insurer. Minnesota does not
recognize right of direct action against liability insurer.

Duty to Defend. Insurer is required to defend its in-
sured if any part of claim against insured is arguably
within scope of coverage. Brown v. State Auto & Cas.,
293 N.W.2d 822. Insurer’s duty to defend is determined
by circumstances existing at the time defense is ten-
dered. SCSC Corp. v. Allied Mut., 536 N.W.2d 305. Li-
ability insurer may avoid defending cause of action
within policy coverage if actual facts outside complaint
would exclude cause of action from coverage. However,
insurer who refuses to defend its insured has burden of
showing that no duty to defend exists. Liability insurer’s
duty to defend its insured is broader than duty to indem-
nify. Where a complaint against insured states cause of
action excluded from insurance coverage, but insurer is
aware that facts outside complaint make exclusion inap-
plicable, insurer will be required to defend. Where in-
surer has wrongfully refused to defend, insured can re-
cover his attorney’s fees, costs and disbursements, in-
curred in his defense and also in his action to establish
insurer’s obligation to defend. Lanoue v. Fireman'’s
Fund Am. Ins. Co., 278 N.W.2d 49; see also American
Standard v. Le, 551 N.W.2d 923. Duty to defend ends if
all potentially covered claims are dismissed. Meadow-
brook v. Tower Ins., 559 N.W.2d 411.

Liability between Insurers. Minnesota generally
takes a Primary/Excess approach to questions of over-
lapping coverage.

Primary. Liability of insurers issuing policies which
provide overlapping coverage should be determined in
light of total policy insuring intent as determined by
primary policy risks. The policy that is “closest to the
risk” is primary. Federal Ins. Co. v. Prestemon, 153
N.W.2d 429.
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Excess. Cases involving “excess,” “escape,” or
“other insurance” clauses. See Federal Ins. Co. v.
Prestemon, 153 N.W.2d 429; Dairyland Ins. v. Imple-
ment Dealers Ins. Co., 199 N.W.2d 806. No right of ac-
tion by primary insurer against excess insurer for attor-
ney’s fees and costs of defense by reason of excess in-
surer’s refusal to defend. American Sur. Co. v. State
Farm Mut. Auto Ins. Co., 142 N.W.2d 304. No contrac-
tual obligation exists to make primary insurer liable to
excess insurer for breach of primary insurer’s duty to
defend. lowa Nat. Mut. Ins. Co. v. Universal Underwrit-
ers Ins. Co., 150 N.W.2d 333. An excess insurer may
recoup contribution toward settlement from primary in-
surer when primary insurer has notice of excess insurer’s
intent to recoup prior to settlement of underlying case.
Jacobs v. Cable Constructors, 704 N.W.2d 205.

Exclusions. Courts will enforce exclusions that are
unambiguous and not in violation of public policy.
“Hidden” exclusions will not be enforced if not within
“reasonable expectations” of insured. Atwater Creamery
v. Western, 366 N.W.2d 271. Ambiguous exclusions are
strictly construed against insurers. SAFECO v. Lindberg,
380 N.W.2d 219.

Intentional Acts. Intentional injury exclusion does
not relieve insurer of liability under its policy unless in-
sured has acted with intent to cause bodily injury and
exclusion does not apply where act itself was intended
but resulting injury was not. See Woida v. North Star
Mut. Ins. Co., 306 N.W.2d 570; Brown v. State Auto &
Cas. Underwriters, 293 N.W.2d 822. Insured not collat-
erally estopped by guilty plea to deny he committed in-
tentional tort. Glens Falls Group v. Hoium, 200 N.W.2d
189. Claims of sexual assault and battery are considered
“intentional acts” as a matter of law. Allstate v. S.F., 518
N.W.2d 37. But when such an act may be “uninten-
tional” by reason of mental illness, trial court should
submit the issue to the jury. B.M.B. v. State Farm, 664
N.W.2d 817.

Violations of Law. Policy excluding liability cover-
age while automobile driven by person violating law
respecting drivers’ licenses upheld. Giacomo v. State
Farm Mut. Auto. Ins. Co., 280 N.W. 653.

Miscellaneous Exclusions. Resident and relative
exclusion. With respect to exclusion for members of
family or household, automobile insurance policy exclu-
sion which precludes third-party liability coverage of
relative who is resident of same household, but owns his
own vehicle, is valid exclusion. Toomey v. Krone, 306
N.W.2d 549. But see Anderson v. Ill. Farmers Ins., 269
N.W.2d 702, and Iverson v. State Farm Mut. Auto. Ins.
Co., 295 N.W.2d 573, regarding similar exclusion in no-
fault basic economic loss and uninsured motorist cover-
age, and Maher v. All Nation Ins. Co., 340 N.W.2d 675,
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regarding underinsured coverage. Exclusion in auto li-
ability policy excluding members of insured family re-
siding in same household did not apply to adult son who
was home for visit between military assignments, not-
withstanding fact he used parents’ home as his perma-
nent mailing address. Fruchtman v. State Farm Mut.,
142 N.W.2d 299. See also VanOverbeke v. State Farm
Mut., 227 N.W.2d 807. Drop-down automobile insur-
ance policy provisions that reduce bodily-injury cover-
age for resident family members to minimum statutory
amount are valid and enforceable. Frey v. United Auto-
mobile Assoc., 743 N.W.2d 337.

Employee Exclusion. Cases involving construction
of liability policy provisions excluding coverage for in-
jury or death of employee of insured. See Milbank Mut.
Ins. Co. v. Biss, 161 N.W.2d 622; Hillesheim v. Stippel,
166 N.W.2d 325; Mutual Creamery Ins. Co. v. Gaylord,
186 N.W.2d 176.

Faulty Workmanship Exclusion. Damages to build-
ing sustained by owner as result of breach of construc-
tion contract due to general contractor’s faulty work-
manship and furnishing of defective materials in con-
struction of building are business risk to be borne by
contractor and not by his comprehensive general liability
insurer, and said insurer had no duty to defend nor in-
demnify insured in such matter. BOR-SON v. Employers
Commercial Union, 323 N.W.2d 58.

Homeowner’s Motor Vehicle Exclusion. Clause of
homeowner’s policy that excludes coverage for injury or
death arising out of use of motor vehicle does not pre-
vent recovery where insured negligently leaves passen-
ger who is intoxicated and unconscious in automobile
and passenger dies due to combination of freezing tem-
peratures and insured’s failure to exercise reasonable
care for passenger’s safety. Engeldinger v. State Auto. &
Cas., 236 N.W.2d 596. See also Waseca Mut. v. Noska,
331 N.W.2d 917, where court finds coverage under both
auto and homeowners policies.

Non-Owned Automobile Exclusion. Cases involv-
ing interpretation of non-owned automobile coverage.
See Tollefson v. American Family Ins., 226 N.W.2d 280.
With respect to exclusion for members of family or
household, automobile insurance policy exclusion which
precludes third-party liability coverage of relative who is
resident of same household, but owns his own vehicle, is
valid exclusion. Toomey v. Krone, 306 N.W.2d 549.
Two-week one time loan of vehicle was not “regular
use,” and thus that exclusion did not apply in this in-
stance. Milbank Ins. v. Johnson, 544 N.W.2d 56.

Waiver. Waiver is intentional relinquishment of
known right. Waiver of terms for contract of insurance
may consist in doing of some act which is inconsistent
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with intention to insist on strict performance, or course
of conduct inconsistent with and in disregard of terms of
contract. Stipulation in policy that no officer, agent, or
representative shall be deemed to have waived any of
conditions therein unless such waiver is endorsed
thereon is not binding. Seavey v. Erickson, 69 N.W.2d
889; Andrus v. Maryland Cas., 98 N.W. 200.

Reservation of Rights. Defense of action without
reservation of rights will prevent insurer from asserting
defense to policy where insurer knew of claimed defense
and took no immediate action. Faber v. Roelofs, 250
N.W.2d 817. Where insurer denies coverage and with-
draws from defense before trial, insured must show ac-
tual prejudice to his defense before insurer is estopped to
deny coverage. Minnesota Mut. Co. v. Benson, 195
N.W.2d 446. Prejudice to insured is presumed, however,
where insurer has knowledge, actual or presumed, of
defense under policy and conducts action to final judge-
ment. Boulet v. Millers Mut. Ins., 362 F.2d 619. When
insurer is obligated to defend its insured and contests
coverage, insurer must pay reasonable attorneys’ fees for
its insured rather than conduct defense itself. Prahm v.
Rupp, 277 N.W.2d 389.

Insolvency of Insured. Minn. Stat. Ann. § 60A.08,
subd. 6, provides that bankruptcy or insolvency of in-
sured shall not relieve insurer of liability to injured third
party under policy of liability insurance. Act expressly
provides that this condition shall be deemed to be con-
tained in every policy of insurance notwithstanding any-
thing in policy to contrary. It is further provided that
whenever execution against insured on final judgement
is returned unsatisfied, judgement creditor shall have
some right of action against insurer that insured would
have had in event he had paid final judgement.

Jury. The fact of the defendant’s insurance is not to
be brought to the attention of the jury except that court
has statutory authority to inquire of jury panel as to
whether they are employees of or have an interest in the
defendant’s insurance company.

Notice. Notice of a claim against an insured is rea-
sonably timely where no prejudice results to the insurer
from a delayed notice. However, a delay in providing
notice of a claim against the insured will allow the in-
surer to avoid the policy if the insurer has been preju-
diced. Hagstrom v. American Fidelity Co., 163 N.W.
670.

Punitive Damages. Homeowner’s insurance policy
afforded no coverage for punitive damages which were
awarded to plaintiff as punishment to defendant and as
deterrence to others. Casperson v. Webber, 213 N.W.2d
327.
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LIMITATION OF TIME FOR COMMENCEMENT
OF ACTION
See Law Digest Tables.

Limitation in Contract. Absent a specific statute to
the contrary, parties to an insurance contract may limit
the time within which an action may be brought to a pe-
riod less than that fixed by general statutes of limitation,
provided the limitation is not unreasonably short. Hen-
ning Nelson v. Fireman’s Fund, 383 N.W.2d 645 (in-
surer must show prejudice in order to assert one year
notice provision). Insurer need not show prejudice if suit
limitation period is reasonable. L & H Transport v. Drew
Agency, 403 N.W.2d 223 (court upholds one year suit
limitation provision).

Accrual. Statute of limitation begins to run when
the cause of action “accrues.” In an action for negli-
gence, the cause of action has not accrued until damage
has resulted from the alleged negligence. Dalton v. Dow
Chemical Co., 158 N.W.2d 580. In action for breach of
contract, cause of action accrues immediately upon
breach, although all actual damages resulting therefrom
do not occur until afterwards. Everett v. O’Leary, 95
N.W. 901. A legal malpractice cause of action accrues
when some compensable damage has occurred, suffi-
cient to survive a motion to dismiss for failure to state a
claim. Antone v. Mirviss, 720 N.W.2d 331.

Discovery Rule. Except in the case of fraud, igno-
rance of a cause of action will not ordinarily prevent the
running of the statute of limitations. Dalton v. Dow
Chemical Co., 158 N.W.2d 580.

Fraud. Under Minn. Stat. Ann. § 541.05, an action
for relief on the ground of fraud must be commenced
within six years, but the cause of action is not deemed to
have accrued until discovery of the fraud.

Tolling. Statute of Limitations is tolled during peri-
ods of disability listed in Minn. Stat. Ann. § 541.05, in-
cluding infancy. Under Minn. Stat. Ann. § 541.13, the
statute of limitations may be tolled where personal juris-
diction over the defendant cannot be obtained because
the defendant is not within the State.

Waiver. The statute of limitations is an affirmative
defense and is waived unless pleaded in the answer. Par-
sons v. Town of New Canada, 295 N.W. 907.

Statutory and case law reference to specific limits
on causes of action. An action for recovery of wages
must be commenced within two years, except limitation
is three years if employer fails to submit payroll records.
Minn. Stat. Ann. § 541.07. Actions for damages arising
out of the defective or unsafe condition of an improve-
ment to real property must be brought within two years
of discovery of the defective or unsafe condition. Minn.
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Stat. Ann. § 541.051. An action for contribution or in-
demnity arising out of the defective and unsafe condition
of an improvement to real property may be brought not
later than two years after the cause of action for contri-
bution or indemnity has accrued, regardless of whether it
accrued before or after the ten-year period of repose.
Minn. Stat. Ann. § 541.051, subd. 1(b). Actions upon a
contract or other obligation, express or implied, as to
which no other limitation is expressly prescribed, must
be commenced within six years. Minn. Stat. Ann.
§ 541.05. Title VI and Title IX claims are governed by
Minnesota’s 6-year personal injury statute, not the
MHRA 1-year statute. Egerdahl v. Hibbing Comm.
Coll., 72 F.3d 615. Under the Minnesota Uniform Com-
mercial Code, an action for breach of any contract for
the sale of goods must be commenced within four years
after the cause of action accrues. Minn. Stat. Ann.
§ 336.2-724. Medical malpractice actions resulting in
injury must be commenced within four years from the
date the cause of action accrues. Minn. Stat. Ann.
§ 541.076. Medical malpractice actions resulting in
death must be commenced within three years from the
date the cause of action accrues. Minn. Stat. Ann.
§ 573.02. Six year limitation governs subrogations by
UIM insurers. Hermeling v. Minnesota Fire & Cas., 534
N.W.2d 716. Ten-year statute of repose applies to ac-
tions for breach of statutory new-home warranties and
actions for breach of express written warranties on im-
provements to real property. Gomez v. David A. Wil-
liams Realty & Contruction, 740 N.W.2d 775. Cause of
action for breach of statutory new-home warranty or ex-
press written warranty on improvements to real property
accrue upon discovery of breach. /d.

MALPRACTICE

Medical. Statutory requirements and limitation.
Minn. Stat. Ann. § 145.682 requires certification of ex-
pert review in all malpractice actions against health care
providers in which expert testimony is necessary to es-
tablish a prima facie case. This statute requires that an
affidavit of expert review be served upon the defendant
along with the summons and complaint. Plaintiff must
also provide an affidavit identifying all expert witnesses
expected to testify at trial within 180 days of com-
mencement of the action. This affidavit must be signed
by each expert listed and by plaintiff’s attorney. If the
affidavit cannot be obtained before commencement of
action, because of statute of limitations, the affidavit
must be provided within 90 days after service of sum-
mons and complaint. Minn. Stat. Ann. § 145.682, subd.
3(b). The Supreme Court created an exception to the af-
fidavit requirement where the standard of care, breach of
that standard, and claim of causation were within the
general knowledge and experience of lay persons.
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Tousignant v. St. Louis County, 615 N.W.2d 53. If the
plaintiff fails to provide the affidavit of expert review
within 60 days after a demand for it, the case will man-
datorily be dismissed upon motion by the defendant.
Minn. Stat. Ann. § 145.682, subd. 6. Minnesota Board of
Medical Practice may publish name and address of dis-
ciplined physician and nature of misconduct after tempo-
rary license suspension. Uckun v. Minn. State Bd. of
Medical Practice, 733 N.W.2d 778.

Expert Testimony. Expert testimony is generally
required to prove negligence unless the nature of the al-
leged conduct is such that inference to be drawn from
the facts are within the range of common experience.
Larsen v. Yelle, 246 N.W.2d 841. Instances in which an
expert would not be required are rare and generally in-
volve those in which no scientific knowledge was neces-
sary. Miller v. Raaen, 139 N.W.2d 877. In order to prove
that a doctor is negligent, the plaintiff must offer expert
testimony 1) establishing standard of care recognized by
medical communities; 2) showing that defendant doctor
in fact departed from that standard of care; 3) that defen-
dant’s departure from that standard of care was a direct
cause of the patient’s injuries; and 4) resulting damages.
Todd v. Eitel Hospital, 237 N.W.2d 357.

Informed Consent. If a patient does not give in-
formed consent to a particular course of treatment, a
physician may be liable under two possible causes of
action: battery or ne