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This law alert is to advise you of the Strengthening Medicare And Repaying Taxpayers (SMART) Act that
was signed into law on January 10, 2013. The SMART Act is aimed at making the settlement with a
Medicare beneficiary go smoothly. The new law will allow parties to determine the dollar amount of
conditional payments before the claim is settled. Medicare will only go after conditional payment amounts
that warrant the investigation. The new law also establishes a statute of limitations period. The focus of
the SMART Act is to shorten the process and make it more efficient for all parties involved to understand
what is required of them in order to go through with a settlement. The SMART Act is estimated to reduce
Medicare spending by $45,000,000 over the next 10 years. Given the new provisions, parties can have
greater confidence in settling the claim knowing that all conditional payments are known prior to
settlement. Five important provisions of the SMART Act include:

e Prior to the settlement parties can demand a statement of reimbursement amount allegedly owed to
Medicare up to 120 days before settlement.

e A threshold is established on the smallest amount of conditional payments Medicare will pursue.
Medicare will issue this low threshold dollar amount annually no later than November 15.

e The $1,000 per day fine for failure to report is changed from a mandatory fine to a discretionary fine.
e |f Medicare does not respond within a set period of time, they may forfeit their claim.

e Athree year statute of limitations is established.
Further highlights of the SMART Act and best practice tips are provided here.

Determination of Reimbursement Amount Prior To Settlement.
The SMART Act will allow parties to know the exact conditional payment amount allegedly owed to
Medicare prior to the settlement. Under the Act, prior to the settlement parties can demand a statement
of reimbursement amount owed to Medicare up to 120 days before settlement. Accordingly, parties must
have a ‘reasonable expectation’ of settling the claim.




Advance planning and follow up are required in order to ensure that the conditional payment amount is
known at the time of the settlement. Once the parties request the conditional payment amount, CMS will
have 65 days to provide the parties with the amount of the conditional payments allegedly owed. If CMS
does not respond within the 65 day window, the parties may send a second notice to CMS advising them
of their failure to supply the statement of reimbursement amount. Should CMS not respond within 30
days, CMS will forfeit the claim. However, CMS will not forfeit the claim if they can show that ‘exceptional
circumstances’ existed causing the failure to provide the statement of reimbursement amount.
Nevertheless an ‘exceptional circumstance’ will be so difficult to show as “not more than one percent of
the repayment obligations under this sub clause would qualify as exceptional circumstances”, according
to the new Act.

Medicare must respond to disputes over the validity or accuracy of conditional payments within 11
business days of receipt of the proposed resolution by the disputing entity or the proposed resolution will
be deemed accepted. However, if a party disputes the Medicare's conditional payment amount, and
Medicare does respond, the number in Medicare's response is final, and cannot be appealed.

The SMART Act also directs the Secretary to establish an appeal process, and determine rights to appeal
any conditional payment made under the SMART ACT, where CMS is seeking additional payments. This
prospective appeal process is separate and distinct from the newly enacted dispute resolution process
described above. Barring any complications, this portion of the new law should go into effect in mid April
2013.

Fiscal Efficiency and Revenue Neutrality

In order to ensure that Medicare is using their resources carefully and prudently, the SMART Act will
establish a threshold of the smallest amount of conditional payments it will pursue. Medicare will issue
this low threshold dollar amount annually no later than November 15. As a result, small value cases
should be easier to settle. It is imperative that the conditional payment amount be known as the case
progresses and that it be compared with the number that Medicare will publish annually.

Reporting Requirement Safe Harbors

The $1,000 per day fine for failure to report is changed from a mandatory fine to a discretionary fine.

The phrase “shall be subject” was changed to read “may be subject to a civil money penalty of up to
$1,000 for each day of noncompliance”. The SMART Act reads that” the severity of each such penalty
shall be based on the knowing, willful, and repeated nature of the violation.

Statute Of Limitations

The SMART Act also attaches a three year statute of limitations. CMS may not bring an Action”...with
respect to payment owed unless the complaint is filed not later than 3 years after the date of the receipt of
notice of a settlement, judgment, award, or other payment. The statute of limitations will not begin to toll
unless the receipt of notice or settlement is complete. An incomplete or incorrect submission will not toll
the statute of limitations.

Best Practice Tips

Given the possibility that the conditional payments may be waived due to Medicare’s failure to provide a
timely answer, it is imperative that follow up be timely and calendared. Parties should determine early on
who will be the party to send out the notices to CMS and who will do the follow up. If all parties are
sending the notices, then CMS can just pick whatever dates fit their needs. For example, let's assume
that the insurance company sends a notice to Medicare on January 2, 2013, the defense counsel sends
one out on January 10, 2013 and the plaintiff sends one on February 1, 2013. If CMS responds to the
parties on March 20, 2013, they will be late on their response to the insurance company and defense
counsel, but they will be timely on their response to the plaintiff. As you can see, this will cause confusion
and additional delays.

Know your settlement date. CMS will calculate the settlement date from either the date of a Judgment,
Settlement Agreement or check. Often, when the parties settle a case, these events do not occur on the
same date. We recommend being proactive in negotiating terms of settlement agreements as early as
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possible, including candid conversations between the parties regarding the insurer's internal procedures
for issuing settlement drafts.

We also recommend determining how CMS will be reimbursed at the time of the settlement. For example,
will Medicare’s name go on the settlement check, how and when will Medicare be reimbursed, who will
negotiate the conditional payment amount, who will send the check to Medicare and so on. The more
detail that is discussed and agreed upon before the settlement, the less headaches there will be after the
settlement. Too often this type of detail is not addressed and it causes delays and unnecessary
complications.

Finally, we recommend evaluating the advantages and disadvantages of opting to use either the dispute
process or the appeals process where there are discrepancies or errors in the final conditional payment
amount. Depending on the amount of discrepancy, one process may be more advantageous than the
other.

We hope this law alert is informative and useful to your claims handling. For additional information on the
SMART Act or assistance with your matters, please contact the members listed below or your Luks &
Santaniello contact.

Rey Alvarez, WC & Medicare Compliance Managing Attorney
Miami Office

T:305.377.8900 | F: 305.377.8901

E: RAlavarez@LS-Law.com

Katherine Kmiec, Esq., Liability
Orlando Office

T:407.540.9170 | F: 407.540.9171
E: KKmiec@LS-Law.com

About Luks, Santaniello, Petrillo & Jones

Luks and Santaniello is a Florida Corporate & Insurance Defense Litigation firm that defends businesses
and insurers in Liability, most insurance lines including A/GL, A&E, BAP, CGL, D&O, E&O, E&S, P&C,
PL, PLL, JUA, XS, EC, and Workers’ Compensation matters. We also offer Medicare Set-Aside Services,
Medicare Conditional Lien Resolution Services and Medicare Reporting. The firm has a diversified team
of more than 40 Insurance Defense Litigation attorneys across seven offices in Miami, Boca Raton, Fort
Lauderdale, Orlando, Tampa, Jacksonville and Tallahassee. Since inception in 1995, members have
tried over 200 cases in State and Federal Courts. Partner Shareholders average 22 years of trial litigation
experience. The firm has been repeatedly named a “Go-To Law Firm” for Fortune 500 Companies for its
handling of Litigation matters. The firm has been featured in the BestConnect “Member Spotlight” (2012)
for its contributions to the Insurance Industry and repeatedly ranked a Top 50 Florida firm by the Daily
Business Review. The Daily Business Review also selected Luks, Santaniello as finalists for the Most
Effective Lawyers (2007) for its innovation in filing a Declaratory Judgment Action in a multiple Wrongful
Death claim. In addition to representing claims and law suits, we provide our clients with law alerts, legal
updates and training that is informative and useful to their claims handling.

Disclaimer — Important Please Read

Luks and Santaniello is providing this Law Alert to clients and others to provide current awareness of the
Strengthening Medicare And Repaying Taxpayers (SMART) Act that was signed into law on January 10,
2013. This alert is a brief summary of the laws or regulations highlighted. The communication is for
informational purposes only and does not constitute legal or professional advice. Reviewing this
information does not create an attorney-client relationship. Sending an e-mail to Luks, Santaniello et al
does not establish an attorney-client relationship unless the firm has in fact acknowledged and agreed to
the same.
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